MONSANTO QQ
| BLA 96-442 Deci ded Novenber 18, 1997

Appeal froma Decision by the Mneral s Minagenent Servi ce assessi ng
royal ti es on phosphate ore by-products. M& 93-0957-M N

Affirned in part and reversed in part.

1. Accounts: Generally--Mneral Leasing Act: Royalties--
Phosphat e Leases and Pernits: Royalties

A net hod used to val ue royalty on phosphate ore from
Federal |eases may be changed to include proceeds
derived fromsal es of by-products extracted fromthe
ore; the changed nethod of val uation takes effect from
the date it was announced.

APPEARANCES Gegory P. Wllians, Esq., and Thomas W d awson, Esq., Salt
Lake dty, Wah, for Mnsanto Gonpany; Howard W Chal ker, Esq., Gfice of
the Solicitor, US Departnent of the Interior, Véshington, DC for the
M neral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Mbnsant o Gonpany (Mbnsant o) has appeal ed froma My 8, 1996, Deci sion
by an Associate Drector of the Mneral s Managenent Service (M),
affirmng a My 28, 1993, Decision of the Valuation and Sandards DO vi si on
(VD), Denver, lorado. The V3D Decision required Monsanto to report and
pay royalties beginning in Septenber 1986 on gross proceeds fromthe sal e
of by-products contai ning "associ ated and rel ated mneral s" recovered from
phosphate ore mined on Federal |ease Nos. M2-011683-0, M2-015122-0, and
M2- 011451- 0.

Furnace grade phosphat e shal e fromthe Federal |eases is processed in
Mbnsant o' s el enental phosphorus pl ant | ocated near Soda Springs, |daho. At
the plant, ore is heated in electric furnaces to |iberate el enental
phosphate as gas. The gas is then cleaned by an el ectrostatic precipitator
and condensed into liquid formto be narketed. This process enabl es
recovery of mneral s such as vanadium chromum and iron, present in the
ore but not economc to mne separately. The three Monsanto | eases refer
to these narketabl e and useful by-products as "associ ated and rel at ed
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mneral s." Renoval of gaseous phosphorus | eaves behi nd ferrophosphor us,
silicate slag, and precipitator dust, material s that have cormercial val ue
and are sold for further processing into vanadi umall oys and ot her
products. See VD Decision, enclosure 1, at 5 6, and 11.

Lease Nos. M2-011683-0 and M2-011451-0 were issued in My 1963 and
Sept entber 1960, and w Il be subject to readj ustnent in May 2003 and
Sept entber 2000; | ease No. M2-015122-0 was readj usted in 1985. A t hough
worded sonewhat differently, all three | eases require that Monsanto pay a
royalty of not less than 5 percent of the gross val ue of production from
| eased deposits at the mine, or not |less than 25 cents per ton, whichever
is greater, for the right "to mne and di spose of all the phosphate rock
and associated and rel ated mnerals hereafter referred to as | eased
deposits.” See |lease Nos. M2-011683-0 and M2-011451-0, Part |, at sec.
2, and Part I, at sec. 2. The readjusted | ease grants Monsanto the ri ght
to "mne, extract, renove, beneficiate, concentrate or otherw se process
and di spose of the phosphate deposits and associated and rel ated mneral s
here-in-after referred to as 'l eased deposits,'" subject to paynent of "a
production royalty of 5 percent of the val ue of the phosphate at the mne,
but not less than 25 cents per ton,” and provides that M nay "establish
reasonabl e val ues for the purpose of conputing royalty on any of the |eased
deposits.” (Lease No. M2-05122-0, Part I, sec. 2, and Part Il, sec. 2.)

The 1993 V3D Deci sion found that Monsanto had not been paying royalty
"on associated and rel ated mneral s* included in the phosphate ore, as it
was required to do under section 10 of the Mneral Leasing Act of 1920
(MA), as anended, 30 US C 8§ 212 (1994). Affirmng this finding, the
1996 MVE Deci si on concl uded that "the base val ue used by [ Mbnsanto] in
cal culating and paying royalties did not include the val ue of associ at ed
and related mnerals.” 1d. at 4.

For phosphate | easing, the MA was anended in 1948 to require that

[a]ll leases shall be conditioned upon the paynent to the Lhited
Sates of such royalties as nay be specified in the | ease, which
shal | be fixed by the Secretary of the Interior in advance of
offering the sane, at not less than 5 per centumof the gross
val ue of the output of phosphates or phosphate rock and

associ ated or related mneral s.

30 USC 8§ 212 (1994). Avregulation inplenmenting this provision of the
MA was promul gated in 1986; it provides for paynent of "such royalties as
nay be specified in the | ease” which shall be "not |ess than 5 per centum
of the gross val ue of the output of phosphates or phosphate rock and
associated or related mnerals.” 43 CF.R § 3511.2-2.

It is the position of MMBthat, until the V3D Decision was i ssued,
phosphat e val uati on net hods used by the Departnent did not include a
provision for paynent of royalty for associated and related mneral s, as
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required by the MA and inpl enenting regul ations. (M Answer at 4.) It
is argued by MVB that the issue on appeal is whether Monsanto' s royalty
paynent s i ncl uded paynent for associated and rel ated mneral s renoved and
sold fromthe Federal |eases, as required by law For the answer to this
guestion, both MM and Monsanto | ook to the history of phosphate | easi ng by
t he Departnent.

Qver the years, several nethods for val ui ng phosphat es have been used
by the Departnent. 1In 1981, the nethod in use during the tine at issue in
this appeal was announced by the predecessor of MV, wherein it was deci ded
that a royalty "base unit val ue of $0.337 is indexed to the average annual
A\P-IPDindex for 1979," and wll be assessed for "each unit of PQ
[ phosphate] mined." 46 Fed. Reg. 9210 (Jan. 26, 1981). The notice
concludes that "[t]his nethod for establishing reasonabl e val ues for
phosphate rock at the mine wll be used for all phosphate production from
Federal leases in the Sates of |1daho, Mntana, Wah, and Womng." Id.
The base value is stated in terns of the value for each unit of phosphat e;
the notice explains that "[t]his is the sane base value that is currently
utilized for phosphate mned on Indian lands in Idaho.” 1d. at 9210.

This reference to phosphate | easing on Indian lands is, M states,
directed to an agreenent thought to be based on the best availabl e data
when advance notice of the new nethod of conputing royalty paynents was
first published in 1980. See 45 Fed. Reg. 74065 (Nov. 7, 1980), reporting
that "a val uation nethod for phosphate rock mned fromthe Fort Hall Indian
Reservation in | daho was adopted fol | ow ng negoti ati ons between the
Shoshone- Bannock Tribe, the Bureau of Indian Aifairs, and the produci ng
conpani es.” The referenced agreenents were wth FMC Gorporation (FMD and
J.R Snplot Gonpany (S nplot).

The phosphate naterial renoved by FIMC and S npl ot was, according to
M, not of the sane quality. It is by analysis of this circunstance, M
explains, that it becones apparent that the Departnent failed to include
associated and related naterials in the val uati on equation prior to 1993.
The AIMC naterial, like that mned by Mnsanto, is said to have been
| owgr ade phosphat e shal e, bei ng 24. 63 percent phosphate, fromwhich
associ ated and rel ated mneral s are recovered during processing. See M
Answer at 5; Ex. Ato MMB Answer at 2/8. The Snplot material was of
hi gher quality, and contai ned 30 percent phosphate, naking it usable for
fertilizer and fromwhi ch recovery of associated and rel ated mneral s does
not occur, because preparation of the agricultural -grade naterial does not
require or use simlar processing nethods. See MV Answer at 6. Because
the agreenent wth the Indians treated the | owgrade furnace shal e and the
fertilizer-grade phosphate exactly the sane for royalty val uation purposes,
MVE concl udes that associated and related mnerals were not included in the
formul a for val ui ng phosphate on ore renoved fromthe FMC | ease. (MG
Answer at 6.) By extension, then, the Mnsanto | ease for simlar naterial
is also not paying royalty on associated and rel ated mneral s produced from
like naterial.
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Mnsanto's Statenent of Reasons on appeal (SCR contends that royalty
paynents nade by Monsanto to MVB net all statutory, regulatory, and | ease
requi renents; that the val uati on nethod i n use before the 1993 VSD Deci si on
i ssued took into account the val ue of associated and related mneral s at
the mne;, and that the change in royalty val uation is duplicative,
unreasonabl e, and shoul d be reexamined. It is argued that, in the case of
the readjusted | ease, a "duplicative" royalty cannot be |egal |y inposed
under its terns; and that changes in royalty val uati on policy cannot be
i nposed retroactively and are barred by the equitabl e doctrines of
est oppel , wai ver, and | aches.

Mbnsant o argues that the val uation plan used by MG until issuance of
the Deci sion under review (called the index nethod) is an adaptation of an
earlier approach adjusted for inflation (called the K eppe nethod), and
that both ways of val uation represent "a netback val uation net hod whi ch
accounts for the presence of associated and related mnerals in the raw
phosphate ore.” (SORat 20.) Mnsanto naintains that the MA does not
requi re assessnent of royalties on associated and rel ated mneral s
separat el y fromphosphate ore, and the Departnent has never done so. (SR
at 14.) By assessing royalties on "the raw phosphate ore, and associ at ed
and related mnerals,” Mnsanto contends, MVB is assessing duplicative
royalties. (SRat 15 20.)

There is no nerit in Mnsanto' s argunent that assessnent of royalty on
gross proceeds fromthe sal e of by-products derived fromphosphate ore is
outside the authority of MM See generally Saffer Chemcal (., 49 IBLA
381, 386 (1980). Wiile it is apparent that royalties were not previously
col l ected on proceeds from by-products obtai ned during processi ng under
either of the previous ways of cal cul ati ng phosphate royalty, nothing
prevents MVB fromnow assessing royalty differently for furnace-grade
phosphat e shal e i n view of technical advances that produce val uabl e
by-products subject to royalty assessnent under the MA 1d. at 387. W
find M has adequately justified why this revision is necessary: MBis
required by MA section 212 to collect, and Mnsanto i s obligated under the
terns of its |eases to pay, royalties on "phosphate or phosphate rock and
associated and rel ated mneral s."

As new t echnol ogy has devel oped, narkets for associated and rel at ed
mneral s have becone a source of incone under Mbnsanto' s phosphat e | eases,
unl i ke when phosphate ore was val uable prinarily for its quality phosphate
content. The Lhited Sates is entitled to collect royalty on that
production under provisions of the Act, as anended in 1948, and under the
terns of Mnsanto's |eases. Mnsanto has not shown error in the concl usion
by MVB that, under the index nethod, royalties are collected only for
phosphat es and do not adequat el y conpensate the Governnent for the capture
of associated and rel ated mneral s.

Under the leases in effect, MM may change a net hod used to val ue
phosphate ore, provided it explains why change is needed. See generally
Sun Exploration & Production G., 112 IBLA 373, 387 (1990) and cases cited
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therein. In the 1993 VSD Deci sion, MV established a rational basis for
the change in royalty valuation, but did not limt application of the new
practice to future production. The prinary question posed by this appeal
is whether the limtation described in Sun Expl orati on on the application
of the new nethod of val uation shoul d al so be applied in this case.

[1] It is suggested by MV that, in 1981, when the index nethod was
adopted, MMB did not assess royalty on by-products because it did not have
access to sufficient information to establish reasonabl e val ues, (MB
Answer at 7); MVB concl udes that the index nethod, as a result, did not
enconpass val ues for associated and related mnerals. In support of this
position, MMB points to Mnsanto's SR at Ex. L, an internal Departnent al
cover nenorandumof August 20, 1980, pertaining to phosphate | ease
readj ust nents, whi ch states:

Regar di ng by-products, we recormend, for the tine being, 1)
that the val ue assigned to a ton of ore using either our current
net hod or our suggest ed new procedure be considered as
enconpassi ng all mneral values contained in that unit of rock,
and 2) that we contract for a study to assist us in determning
i f anot her approach woul d be nore feasible. The existing | eases,
as well as statutory provisions, require that a mni numof 5%
royalty is to be paid on phosphates or phosphate rock and
associated or related mnerals. The question is where, when, and
how such royalties are to be assessed. A this point intinge we
are wthout sufficient infornmati on on which to base an
assessnent. If we attenpt to assess by-products wthout an
i nfornation base, our actions woul d be indefensi bl e shoul d
appeal s be fil ed.

S nce 1948, the law has required MB to collect royalties on
associated and related mnerals; the authority to do so under the
readjusted lease is clear. See |lease No. M2-015122-0, Part |1, sec. 2.
Even under the oI der 1960 and 1963 | eases, the Departnent had the right to
collect data on "the anount of | eased dep03| ts and silica, |inestone or
other rock mined during the nonth, the character and quality thereof,
anount of its products and by[-]products di sposed of and price recei ved
therefor, and anount in storage or held for sale.” See, e.g., |ease Nos.
M2-011451-0 and M2-011683-0, sec. 2f. Yet, when the change i n phosphate
val uation regulations fromthe K eppe to the i ndex nethod occurred i n 1981,
the Departnent had not yet settled on a systemfor val ui ng by-products.

Wii | e the approach suggested in the nenorandum quot ed above sought to
preserve the integrity of the Departnent’'s enforcenent responsibilities
until an effective systemof val uation coul d be devised, it recognized that
aresolution of the matter turned on devel oping natters of fact; the |law
as stated in MA section 212, was clear that by-products were to be
included in any nethod of valuation for royalty assessnent devised by the
Depart nent .

The interpretati ons advanced by M and Monsant o about how phosphat e
by-products are val ued were both reasonabl e for the tines when they were
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applied. The shift in valuation determnation nethods does not so nuch
represent correction of a mstake of lawas it does signal an adjustnent in
val uation based upon technical shifts in market conditions. Such

adj ustnents are permissi bl e on a prospective basis, but nay not be assessed
retroactively. Sun Exploration & Production G., supra. Accordingly, we
find that MV nay assess royalties prospectively fromthe date of and in
accordance wth the My 28, 1993, VSD Deci si on.

Departnental regul ations promul gated in 1986 require that production
royalty rates "shall be set out in a separate schedul e attached to and nade
a part of all leases and shall be determined on an individual case basis by
the authorized officer prior to | ease offering.” 43 CF.R § 3503.2-1.

That regul ation continues, stating that "[f]or | eases of fered
conpetitively, the rates shall be set out in the notice of |ease sale. For
| eases of fered nonconpetitively, the schedul e shall be sent to the
prospective | essee for concurrence and signature prior to | ease issuance."
By applying this rule, the problens presented by this case shoul d be

avoi ded in future | easi ng agreenents.

To the extent argunents rai sed by either party are not specifically
addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the MV Deci si on
appeal ed fromis affirned in part and reversed in part; the val uation
net hod adopted by the 1993 V3D Decision is approved, effective on and after
My 28, 1993.

Franklin D Arness
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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